For many years the problem of food security has been addressed only in relation to developing countries, due to the fact that people in developed nations had a relatively abundant supply of food. This is not anymore true both because of the economic crisis and an increasing demand of food at the global level. Therefore, food surplus in the food chain both at the production level and at household consumption could become a resource.
Higher prices of food commodities and lower level of employment, resulted in an increase number of poor people (United Nations 2010, 11-12) .
While for many years food security has a been a main concern for developing country, following the economic crisis nowadays is becoming relevant also in the western countries.
As an examples, according to the last data provided by Eurostat (the Statistical Service of the European Commission), the European Union 7 This paper is published in the Trento Law and Technology Research Group -Research Paper Series Electronic copy available at: http://eprints.biblio.unitn.it/archive/4094 accounts 8% of poor people not able to eating meat or proteins regularly 1 and in some member countries the percentage is even above the European average (Antuofermo and Di Melio 2012, 5) 2 .
The situation is not better on the other side of the Atlantic. The United
States Department of Agriculture has estimated that 14.5 percent of US citizens were food insecure in 2010. That is to say that more than one of ten had difficulty at some time during the year providing enough food for all members of family 3 (Coleman-Jensen et al. 2011, 4-5) .
It is noteworthy that food security does not imply only having sufficient food, but also the ability to fulfill own preferences. This is extremely relevant if one considers the transition in diet habits in many developing countries triggered by recent economic growth (Kearney 2010, 5; Nam, Jo, and Lee 2010, 6) 4 . This change of diet habits has an obvious spill over effect, multiplying country pursuing food commodities and effecting overall global food security. (Nam, Jo, and Lee 2010, 7) Food security is not an merely agricultural or social problem, it is also a political concern, having a deep impact on international policy and global security. This is demonstrated by the recent Arabian spring that 1 Poverty is evaluated by Eurostat as "Material deprivation", namely the ability "to afford some items considered by most people to be desirable or even necessary to lead an adequate life". Food rich of protein is one of the nine items considered necessary for an adequate life The other eight are the inability to afford: 1) to pay rent, mortgage or utility bills; 2) to keep their home adequately warm; 3) to face unexpected expenses; 4) to go on holiday; 4) a television set; 6) a washing machine; 7) a car; 8) a telephone. Severe material deprivation rate is defined as the enforced inability to pay for at least four of the above-mentioned items (Eurostat 2012) . 2 As an example, in Italy almost one over five families is barely poor (ISTAT 2012, 7) and 3 million of people face extremely material deprivation (Benvegnù et al. 2011, 9) 3 According to Colemant et al. about one-half of all food-insecure households participated in one or more of the three largest Federal food assistance programs during the month prior to the survey. After 2008 households who had insufficient money and other resources for food grew of 5 percent and people who faced very low food insecurity were 6.4 million 4 Such an instance, in the last 40 years China has showed dramatic increase in consumption of period, especially in vegetable oils (680%), meat (349%) and sugar (305% 5 .
In terms of supply, five producers (Argentina, Australia, Canada, the European Union, and the United States) deliver 73% of the world's traded cereals (FAO 2012) . Therefore, the most wealthy economy not only hold a strong purchasing power, but also they are able to exercise a strong influence on the commodities prices. It is evident that western countries bear responsible for combating hunger in the world.
Furthermore, in their recent outlook for 2012, FAO and OECD estimate that the agricultural production will have to increase by 60% to meet growing demand of food commodities in the next years. The two international bodies underline how "the need to increase production and productivity would be greatly reduce by reducing food losses and food waste". Recovering post-harvest losses at the farm gate (mainly in developing countries) and food waste further along the food chain (mainly in developed countries) will reduce the need of an intensive agriculture and environmental impact (OECD and FAO 2012, 68) .
Therefore, recovering food surplus is of paramount importance to combat hunger and this topic is gaining momentum at international level as more and more countries are considering how to improve sustainability of the food chain.
According to a study presented by the FAO, every year roughly onethird of the edible food, gets lost or wasted globally, which is about 1.3 billion ton per year 6 .
5 Authors have explained this phenomenon shading light on the heavy dependence on cereal imports of Arab countries which makes them extremely vulnerable. During 2008, following the prizes shock some major agricultural commodities-exporting countries banned exports for fear of not being able to feed their people. This coupled with massive investment in biofuel production in United States and Europe which shifted land away from production of food and pasture. As a consequence Arabian countries relying on imports were not able anymore to victual from the market and this resulted in population distress 6 The survey was presented during the International Congress "Save the Food" which took place in Düsseldorf (Germany) in 2011. FAO outlined different causes of loses in the most developed countries.
Among these the high "appearance quality standards" for fresh products fostered by retailers and the advantage of disposing food instead of using or re-using it are deemed the most relevant (Gustavsson et al. 2011, 4-15) .
A more efficient use of food in the food chain is not only an obligation for international agency, but it is receiving a growing public interest thanks to the political awareness raised by media. On the other side of the ocean the problem is gaining space in the public agenda and several
NGOs have promoted forums and project to involve public opinion (Bloom 2010 (Buzby and Hyman 2012, 569) 7 .
In the European Union, the Preparatory Study assigned by the Commission to the Bio Intelligence Service Consortium, estimated annual food waste generation at approximately 89Mt, or 179kg per capita. The principal source of food waste in the EU are households (42%) followed by food producers (39%) and restoration (14%). The
Consortium forecasted an increase up to 126 Mt by 2020 without while this figure in sub-Saharan Africa and South/Southeast Asia is only 6-11 kg/year. Developed and low-income countries differ also due to the fact that in the first ones most of food is wasted at the consumer level, meanwhile in the latter ones is lost during the early and middle stages of the food supply chain 7 To this it has to be added the householders who did not consume 297kg of food at an (Garrone, Perego, and Melacini 2012, 6) . A study by the British Royal Society of Biological Sciences has pointed out that as it is for most of developed countries, in UK post-consumer food wasted accounts for the greatest overall losses. The same research has also acknowledged the lack of reliable data and the need of more evidence (Parfitt, Barthel, and Macnaughton 2010) . 9 Some scholars have considered the energy contained in wasted food (Cuéllar and Webber 2010, 44) . Other studies have accessed the environmental impact of food waste taking in account not only disposal in landfills, but also CO 2 emissions embedded in food (i.e. CO 2 produced in food processing plants, transport, storage) (Venkat 2012, 432) . 10 "Food waste". has been defined as the "wholesome edible material intended for human consumption, arising at any point in the food supply chain that is instead discarded, lost, degraded or consumed by pests" (FAO 1981 (Garrone et al. 2012, 17) 11 . According to these scholars wasted food is both a resource and a waste: it is a resource given the fact that may be used to feed people in need, but at the same time is also a wasted as it is thrown away (Garrone, Perego, and Melacini 2012, 4 For the purpose of this paper, we will limit to recall only those elements that are relevant to our discussion. -the bearer of the label placed on the product; -the product supplier when is not possible to identify the producer;
-the importer in case of a product produced outside the common market.
With regard to the producer, the scope of the Directive was subsequently amended as to include also primary agricultural producer and professional hunter (Harpwood 2009, 344) 30 .
Like the definition of producer, also the definition of consumer is broadly considered, including any person 31 who is injured by a "defective product", regardless of whether that person directly purchased the product. Therefore, the producer is responsible for its product safety no matter of the number of transactions that the product undergoes (Palmigiano and Bongiorno 2005) .
However, a careful consideration of the scope of the Directive, makes clear that this latter does not apply to the case discussed in this paper.
Article 7 of the Directive which has been implemented by the Member
States, provides some defenses for producers. For example, the Consumer Protection Act of the United Kingdom (echoing Article 7 of the Directive) expressly provides that strict liability applies only when the product is sold to the consumer or is placed in the circuit of sales.
Section 4 of the Act exculpates the manufacturer for goods supplied for nonprofit reason (e.g., gifts, charity, etc.) (Floudas 1994 Despite these provisions, there has been a vast debate among scholars as to whether they are able to ensure a higher degree of food safety.
According to Buzby and Frenzen the limited number of tort cases involving food safety settled by courts is a clear signal that tort law is unable to provide to manufactures stronger legal incentive to produce safer food. Though admitting that US legal system encourages more claims than European system, they explain this phenomenon underling that high transaction costs and low monetary compensation provide week incentives to pursue litigation (Buzby and Frenzen 1999, 648) .
They argue also that given the nature of foodborne illness (with long incubation period) and variety of food consumed, consumer are unlikely to be able to link an illness to the specific food source and therefore to identify the defendant (Buzby, Frenzen, and Rasco 2001, 11; Antle 1996 Antle , 1244 33 .
On the contrary Louriero's findings seem to deny the Buzby's and
Frenzen's position. According to the former Author, by developing a more comprehensive statistical model it is possible to ascertain that "strict liability joined with punitive damage decreases the number of food safety cases and consequently increases the applied rate of care by firms" (Loureiro 2008, 210) .
Vis-à-vis the small amount of cases in European tort law arising from foodborne illness, both Havinga and Van Dam suggest that one reason is that European food producers prefer to settle dispute out of courts (Havinga 2012, 18; Dam 2006, 137) 34 .
But there is at least another indirect effect of tort law. Meidinger affirms that tort law has an indirect effect mediated by insurance companies that demand higher premiums whenever a food manufacturer is non-compliant with food safety regulations and when litigation arises (Meidinger 2009, 4) .
For what it relates to the topic of this paper, it is possible to reckon that facing an unclear regulatory environment, a food producer could have no or few incentives to donate food surplus (Fortin 2003, 574 
The United States Good Samaritan Act
Despite the USA have a long story of laws giving incentives for food donation, the topic has rarely been examined by scholars 36 .
These pieces of legislation are rooted in the tradition of the charitable immunity doctrine, that provided a safe harbour for people engaged in non-profit activities (mainly free hospital assistance). Kotler, explains that "given the American mythology of self-reliance, the obvious antipathy toward those who have accepted charity [was] hardly surprising (Kotler 2007, 794 ). This position is also upheld by Glendon who stressed the "extreme individualism typical of AngloSaxon legal thought" (Glendon 1991, 82) . Therefore, before the 1950s "there were many rules in place which immunized charitable hospitals by those whom those to whom services were negligently provided (Izzo 2007 36 For this reason the present paragraph will rely extensively on Morenoff's contribution. 37 In the United States provisions "that require a person to come to the aid of another who is exposed to grave physical harm" are also addressed as Good Samaritan statutes (Black and Garner 1996) . See Pardun's scholarship for a complete overview of the topic (Pardun 1997) . However, for the purpose of this paper we will address solely statutory provisions protecting volunteers and non-profit organizations. 38 As an example, the Good Samaritan immunity doctrine has survived in different state statutes covering not only people, but also company volunteering in disaster relief during emergencies (i.e. earthquakes, hurricanes, flooding). The Good Samaritan immunity doctrine applies also for persons rendering bystander medical aid.
California was the first state to give physicians Good Samaritan immunity rendering emergency care (Reuter 1999, 157 evident that those programs were unable to deal with the increasing number of hungry people, so that the action of non-profit organizations proved to be extremely important (Cohen 2006, 463; Greene 2009, 382 ff.) 44 .
In 1990 Critics were addressed to the adoption of the Federal Bill Emerson Good Samaritan Acts. According to Cohen, the Act undermined the role of the public bodies, "misguidedly shifting responsibility of feeding America's poor to the private sector". Despite this, Cohen admits that after the entry in force of the Act, there has been a significant increase in food donations (Cohen 2006; Poppendieck 1998) 47 . Other scholars argue that the Act provide food donors and donees with excessive protection, while persons involved in assisting poor should exercise reasonable care (Waisman 2011) 48 . Furthermore, other commenters pointed out that the Act is unfair because it deprive low-income people of protection because their lack of recourse to file a lawsuit (Cohen 2006 ).
However, the empirical evidence given by the success of the food banks as well as the absence of any reported foodborne illness caused by donated food contradict these concerns (Cotugna and Dobbe Beebe 2002 47 Poppendieck goes even further suggesting that food banks provide illusion of effective action against hunger, weakening public action. 48 The critic is moved to the Good Samaritan Acts in the medical field, but it also pertinent to the Bill Emerson Good Samaritan Act. This paper is published in the Trento Law and Technology Research Group -Research Paper Series Electronic copy available at: http://eprints.biblio.unitn.it/archive/4094
Second Harvest, a respected NGO able to feed one out of ten Americans thanks to food donations (Mathematica Policy Research 2010). The majority of food pantries affirm that the Good Samaritan Act was extremely helpful in performing their mission (Hawkes and Webster 2000) . The Good Samaritan Act has also eased the publicprivate partnership, giving impetuous to the involvement of the citizens (USDA and EPA 2009). As many authors have pointed out citizen's activism and community involvement could be an extraordinary source in saving food surplus (Popielarski and Cotugna 2010; Finn 2011) .
Community Food Security Coalition has become a strong supporter of this view, claiming for a process of self-empowerment of local communities that is environmentally sustainable and not dependent on public action (Anderson and Cook 1999) . As for the protection of those who receive donated food, due to a general lack litigation arising from foodborne illness, it is difficult to argue that they are discriminated (Fortin 2003) .
The current legislative framework in the European Union
The On the basis of this documents, we will investigate if there is the room for a Good Samaritan Regulation in the European legal framework.
As we already mentioned, despite Directive 85/374/CEE is not likely to apply to food donors and food donees as the food donated is not placed on the market, however food manufacturer, retailers and charities handling food are responsible for its safety under the General Food Law.
By means of examining deeply food regulations, it is possible to affirm that also European Food Law provides some grounds to introduce a provision analogous to the Good Samaritan Act.
In facts, European food law grants some degree of flexibility in line with one of the most important principle of the European administrative action, namely the principle of proportionality (Chalmers, Davies, and Monti 2010) . consumption. Moreover, they should apply only to undertakings, the concept of which implies a certain continuity of activities and a certain degree of organisation" (emphasis added) (Szajkowska 2012, 39) . (Smits 2000, 21) .
Finally, this type of provision appears reasonable even considering the problem taking also in account the economic analysis of law theories.
We will easy find out that the strict liability rule creates disincentive in donating surplus food, as it may drive to self-interest prevailing on reciprocity. In facts, most food suppliers/retailers may be driven to dispose the food instead of addressing it to charity organizations in order to avoid liability. Under liability rules, as we have already mentioned, food donor (i.e. food producer) may be hold liable toward final consumer who receives food from a charity organization (i.e., food bank) as the foodstuff is placed "on the market" and he or she is a food business operator in the sense of the General Food Law. Furthermore, even in the case of a food producer/retailers committed with a strong corporate social responsibility and investing in philanthropic activities, food safety rules (i.e., HACCP, Record keeping) may nonetheless make difficult for charity organizations to manage surplus food.
What it is important to underline in this respect is that beside potential damages, by means of conferring surplus food to charity organizations the food producer may carry on positive externalities that outweigh social costs. Therefore, in order to correctly estimate the social cost for accident from defective donated food not only should be taken in account injurer's care cost and expected victim's loses, but also victim's benefits (which could neutralized social victim's loses). As a consequence applying strict liability to a food donor would amount to create social loses (opportunity cost), as food donor could be not (Garrone, Perego, and Melacini 2012, 7) .
Conclusion
Food surplus is a resource that cannot to be wasted in the context of an increasing demand of food commodities at global level. Given the fact that food surplus can be reduced only to a certain extent, it is extremely important to explore strategies to exploit it (Barilla Center for Food & Nutrition 2012). To this extent food law rules could have an important role in reaching this goal. The issues we have discussed prove that a special set of rules for charities and food donors' liability could be an effective tool to boost surplus food redistribution.
The law and economic analysis arguments show that without any adaptation of tort law food donors may be discouraged to address their food surplus to charity organization.
As the US case demonstrates, an adjustment of general tort rules, as performed with the Good Samaritan Act, may be rational and coherent with the aim to combat hunger and food waste, especially when some European Member States (i.e., Greece) are taking steps to loosen rules on product shelf life.
A set of rule as the one provided by the Good Samaritan Act would be compatible with the European legal framework. Furthermore, they could be adopted also in light of Article 6.3 of the Treaty on the European Union, which recognizes "constitutional traditions common to the Member States" as pillar for human rights in the EU, these. As a 54 The New Palgrave Dictionary of Economics defines an "Opportunity cost" as "the evaluation placed on the most highly valued of the rejected alternatives or opportunities. It is that value that is given up or sacrificed in order to secure the higher value that selection of the chosen object embodies." (Buchanan 2008) 55 Another solution to this problem could be impose taxes to make food waste more expensive, but this option could face opposition during economic crisis time. The polluter-pays principles is one of the cornerstone of the European Environmental law and could be a legal basis to impose taxes for food waste (Jans and Vedder 2008, 43 
